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ABSTRACT

There is a discernible trend around the world towaationalization of business processes and diogilon of
legislations governing them. This trend is beingeir partly by the use of electronic communicatand information
technology that has speeded up business transaa®nvell as making them international. Time igréfore, ripe to
ensure that dispensation of justice and disposhlsiness matters by the court and authoritiesldHmeiin tune with the
speed with which business is being transactedhEuyrtertain business matters require specialipeaath knowledge for
dealing with the matters justifiably. Keeping irewi the pendency of legal matters and need for afiesil knowledge of
the persons discharging the responsibility of aidptihg the matters involving intricate issues tialq to the subjects,
the process of setting up of specialized tribunial$his article | shall be dealing with NCLT, hgained acceptability over

a period of time.
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INTRODUCTION

The genesis of setting up of specialized triburas be traced in the Supreme Court judgement inp&tm
Kumar casg In this case, while adopting the theory of alégive institutional mechanism the Supreme Courrsefo
the fact that since independence, the populatiptosion and the increase in litigation had greattyeased the burden of
pendency in the High Courts. The Supreme Court i@fared to studies conducted towards relievirgHiigh Courts of
their increased load; the recommendations of thehSBommittee for setting up independent Tribunasalso the

suggestion of the Administrative Reforms Commisgarsetting up of Civil Service Tribunals.

On June 01, 2016, the Ministry of Corporate ABaiMCA) published a notification regarding the
constitution of the National Company Law TribunBIGQLT) and National Company Law Appellate TribunBIQLAT)
with effect from the June 01, 2016. The constitutid the aforesaid Tribunals, is in the exercis¢hef powers conferred
by Sections 408 and 410 respectively of the new gzomes Act, 2013.

The Companies (Second Amendment) Act, 2002 provimethe setting up of a National Company Law Trial
and Appellate Tribunal to replace the existing Camp Law Board (CLB) and Board for Industrial anchdticial
Reconstruction (BIFR). The setting up of the NCL3 @ specialized institution for corporate justice based on
the recommendations of the Justice Eradi Committesymmittee set up to examine the existing lawatired to winding

up proceedings of companies in order to re-modelnitline with the latest developments and innovaioin

'S P Sampath Kumar v. Union of India ,1985 (4) SG8.4

| Impact Factor(JCC): 3.6586 - This article can be denloaded from www.impactjournals.us




| 14 Namrata Gupta |

the corporate law and governance and to suggestmefin the procedure at various stages followethéninsolvency
proceedings of companies to avoid unnecessary sledayne with the international practice in theld. The setting up of
the NCLT and NCLAT are part of the efforts to mdwea regime of faster resolution of corporate disputhus improving
the ease of doing business in India. NCLT and NCLWill also pave the way for the faster implemematiof

the bankruptcy code. Their setting up is expeategduce the burden on courts. As reported by Limgran Indian daily,
government data revealed that 48,418 civil casa® Wwending before the Supreme Court of India amidfFebruary
2016, 3.116 million civil cases pending before thigh court as of December 31, 2015 and 8.234 milbwvil cases

pending before the district and subordinate courts.

In R._Gandhi, President, Madras Bar Association v. Union of India ? the petitioner challenged the

constitutionality for creation of NCLT AND NCLAT orthe ground “Provisions regarding formation of NClahd
NCLAT are ultra vires of Article 14 of the constitn” the Supreme Court held that the Parliameptsver to create
National Company Law Tribunal and National Compaayw Appellate Tribunal is clearly traceable to kedr43 and 44
of List I. The Court also viewed that Parliamenthias competent to enact law with regard to theriparation, regulation
and winding up of Companies. The power of regufatimuld include the power to set up adjudicatorychiaery for

resolving the matters litigated upon, and whichoemn the working of the companies in all their tace

It may be pointed out that the Law Commission, aferred to by the Supreme Court in

the case of. Chandra Kumar,® had also recommended the creation of specialisufials in place of generalist Courts.

Therefore, the creation of National Company Lawbiinal and Appellate Tribunal and vesting in thera gowers
exercised by the High Court with regard to compamgtters cannot be said to be unconstitutional. WWépect to
the challenge of the provisions contained in thev nkct dealing with the qualifications technical Mbeers of
NCLT/NCLAT, the Apex Court held that only officevgho are holding the ranks of Secretaries or AddéldSecretaries

alone are to be considered for appointment as ieahMembers of NCLT.
MEGA TRIBUNAL

NCLT can be called as Mega Tribunal. Because NCLIT GONSOLIDATE the corporate jurisdiction of

the followings:
e« Company Law Board
» Board for Industrial and Financial Reconstruction.
» The Appellate Authority for Industrial and FinandReconstruction
» Jurisdiction and powers relating to winding up mesturing and other such provisions, vested inHlgh Courts.

With the establishment of the NCLT and NCLAT, thengpany Law Board under the Companies Act, 1956 and
BIFR will stand dissolved.

’(2010)11 ScC 1

3L Cchandra Kumar v. Union of India (1997) 3SCC, 261

* http://www.livelaw.in/supreme-court-upholds-constionality-of-the-national-company-law-tribunal éthe-national-
company-law-appellate-tribunal/
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POWERS OF NCLT
The NCLT has been empowered to exercise the fatigyowers:
» Most of the powers of the Company Law Board underGompanies Act, 1956.
» All the powers of BIFR for revival and rehabilitati of sick industrial companies;
» Power of High Court in the matters of mergers, dges, amalgamations, winding up, etc.

» Power to order repayment of deposits accepted hy-Bamking Financial Companies as provided in sectio
45QA of the Reserve Bank of India Act, 1934;

e Power to wind up companies;
* Power to Review its own orders.

« Under the old regime, there was no express pravisigsting the jurisdiction of the Civil Courts, amdrious
judicial pronouncements have time and again rdedrthe requirement of an express provision foting<Civil
Court jurisdiction. Putting an end to the debatectt®n 430 the Act expressly ousts the jurisdictadnCivil
Courts. While provisions relating to the investigatof a company's accounts, freezing of assetsscaction
suits, conversion of a public company to a privampany will now be governed by the NCLT, and appszre
from would be before NCLAT instead of High Court.

The NCLT shall have powers and jurisdiction of B@ard for Industrial and Financial Reconstructi&iHR),
the Appellate Authority for Industrial and FinarnciReconstruction (AAIFR), Company Law Board, HigbuEts relating
to compromises, arrangements, mergers, amalgareatmial reconstruction of companies, winding up éthus,

multiplicity of litigation before various courts guasi-judicial bodies or forums have been soughietavoided.
TRANSITION FROM CLB TO NCLT

The Act has set out in detail the procedure to déthl cases which are pending in various forumSéation 434.
The Government has notified 1st June 2016 for teansf matters from CLB to NCLT. On that date, @ik pending
proceedings before CLB will be transferred to NCaidd Tribunal will dispose of such matters in aceoe with the
provisions of law. Tribunal has discretion to talethe pending CLB proceeding from any stage. $\tliscretion, it can

take up the matter at stage where it was left b GLstart the proceedings afresh or from any siiageems fit.

The powers of the NCLT shall be exercised by thadBes constituted by its President. Any personiagegd by
any order of the Appellate Tribunal may file an eglpto the Supreme Court within 60 (sixty) daysfrine date of receipt

of the order of the Appellate Tribunal to him oryauestion of law arising out of such order:

As per a notice published on the website of thedbepent of Personnel and Training on March 30, 2@dner
judge (Retd.) of the Supreme Court of India, Han'ldlr. Justice S.J. Mukhopadhya, was appointed e@shhirperson of
the NCLAT, and the Appointments Committee of thebi@at approved appointment of Justice (Retd.) MKvmar,
Chairman of the Company Law Board as PresidenipNait Company Law Tribunal (NCLT). As per sectiodbdof the

Companies Act 2013, existing members and staff dvbelmembers and staff of the NCLT.
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Vide its notification dated June 01, 2016, the @dnGovernment also constituted 11 (eleven) Bendtidabe
NCLT in exercise of its powers under sub-sectiondflLsection 419 of the new Companies Act, 2013 th@f said 11
benches, two shall be situated in New Delhi, anel each at Ahmedabad, Allahabad, Bengaluru, Charidigzhennai,
Guwahati, Hyderabad, Kolkata and Mumbai.

FEATURES OF NCLT
» Specialized court for the Corporate entities.
*  This will be only Tribunal for the Corporate Member
» It shall avoid multiplicity of litigation before veous Forums
e There shall be various branches of the NCLT alrdndia, thereby providing justice almost at ondéorstep.
e There will be a mixture of judicial and Technicatmbers while deciding matters
e There shall a reduction in period of winding- up.
» Reduction in pendency of cases.
» Expeditious disposal of cases.
* NCLT & NCLAT have deals with exclusive jurisdiction

The establishment of NCLT/NCLAT shall offer varioopportunities to Practicing Company Secretariethag
have been authorized to appear before the Tribppdllate Tribunal (Section 432). Therefore, Pi@nti Company

Secretaries would for the first time be eligibleafgpear for matters which were hitherto dealt Wwiththe High Court.
Areas opened up for company secretaries in pragtider NCLT are stated hereunder:
» Compromise and Arrangement
» Merger & Amalgamation u/s 391-394.
» Revival & Rehabilitation of Sick Companies
» winding up proceedings under the Companies Actf195
* Reduction of Capital
e Private liquidator and many others.
* Right to appear as Legal Representative

The Constitution of NCLT and NCLAT are part of thfforts for faster resolution of Corporate disputisis
improving the ease of doing business in India. B$zky the setting up of NCLT & NCLAT would give facelift to the
corporate law and practice in India. It shall off@rious opportunities to various professionale IkS/CA/CMA as they

are authorized to appear before Tribunal/Appelateunal.

The formation of the National Company Law Tribunéth its proposed wide reach all over India by wértof its

location, powers, functions and jurisdiction shoblel a mechanism of great importance to a large eurob people,
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primarily because of the fact that the National @amy Law Tribunal is not another name for the cotiemal Company
Law Board, nor does its powers, functions, juridits or area of work similar to that of the Compdraw Board.
The National Company Law Tribunal has been estadtisas an alternative to the Company Law BoardBiterd for
Industrial and Financial Reconstruction and seefsekercise its powers and functions through its ches.
Although it cannot be said for sure how efficacitius substitution from the previous formal methédlispute resolution
will be in comparison to the working of the Natib@mpany Law Tribunal since it is still in its aricy and it is far too

early to say if in fact it would be an effectiveéeahative to the courts and other institutions.
CONCULSIONS

The National Company Law Tribunal however would énaertain definite benefits such as removing thelému
of legal work from the shoulder of the Company Gewas well as the other institutions which are iegufor the smooth
working and speedy conveyance of justice. The Mati€ompany Law Tribunal would exercise its origijaisdiction to
resolve disputes before it. In order for the NagloBompany law Tribunal and the idea behind impleting it to be

successful the independence of the tribunal musnisared and preserved.
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